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COURT-MARTIAL REPORTS 


@ CMO’s, as such, ceased publication with CMO 
6—-1951. An index for 1950 and for the six issues 
of 1951 are the only items remaining to be pub- 
lished. The Army, Navy, Air Force, Coast 
Guard, and the Court of Military Appeals will 
jointly issue a series of publications covering 
court-martial cases and the legal opinions of the 
Judge Advocates General. There will be three 
titles in the series: 

“Court-Martial Reports—Decisions of the 
Boards of Review and the Court of Military 
Appeals—The Judge Advocates General o¢ the 
Armed Forces,” cited as “CMR,” will be a full 
reprint of the court-martial reports of the 
Boards of Review of the Army, Navy, Air Force, 
and Coast Guard. It will also contain the opin- 
ions of the Court of Military Appeals. CMR 
will be issued annually in bound volume form 
with format similar to that of the court-martial 
reports published by the Air Force. 

The title of the second publication is “‘Digest 
of Opinions—The Judge Advocates General of 
the Armed Forces,” cited as “Dig. Ops.” This 
digest will include the opinions of the Judge 
Advocates General relating to the administra- 
tion of the armed services. It is a bound volume 
and also will be issued annually. 

A quarterly advance sheet to the two annual 
volumes will be “Digest of Opinions—The Judge 
Advocates General of the Armed Forces,” cited 
also as “Dig. Ops.” However, the court-martial 
cases reported in it will be only in digest form. 
The full reprint of these digested holdings will 
appear in the annual bound volume, “CMR.” 
The advance sheet will also contain digests of 
laws and important federal court decisions. 

Distribution of these publications will be 
made to shore establishments by DP&PO’s and 
to the fleet according to the Standard Navy Dis- 
tribution List. The District Printing and Pub- 
lications Officers have been requested to contact 
the District Legal Officers in order to determine 
the distribution of the various publications 
within their districts. 


JAG JOURNAL 





CMO 
ssues 

pub- 
Soast 
$ will 
ering 
»f the 
three 


f the 
litary 
x< the 
a full 
f the 
Force, 
 Opin- 
CMR 
form 
vartial 


Digest 
ral of 

This 
Judge 
nistra- 
volume 


annual 
Judge 
” cited 
nartial 
t form. 
gs will 
CMR.” 
ests of 
ns. 

will be 
)’s and 
vy Dis- 
1d Pub- 
contact 
ermine 
ications 


DURNAL 


RETIREMENTS, SEPARATIONS, AND DISCHARGES 
FOR PHYSICAL DISABILITY 


By LCDR D. D. McLEOD, USN 


What will happen to a member of the 
Naval Service who becomes physically dis- 
abled? How does length of active service 
affect the disposition of his case and the re- 
tired pay he will draw? What happens to 


- him if the disability is temporary? The gov- 


erning law is contained in the Career Com- 
pensation Act of 1949, which substantially 
changed prior existing law. 





HE CAREER COMPENSATION ACT of 
1949 introduced for the first time, a relation- 
ship between the degree of one’s physical disa- 
bility and the amount of physical disability pay 
to be received. The laws contained in that act 
were made uniform for all of the services. 
There was to be no difference in the treatment 
accorded to officers and the treatment accorded 
to enlisted personnel. It was the intent of the 
Congress, apparently to set up a wholly new and 
radically different retirement system for physi- 
cal disability. Those who are unable to qualify 
under the new act, are left such rights as they 
may have to disability compensation, pension, 
or other veterans’ benefits. The one exception is 
found in the case of an officer who, prior to 1 
October 1949, was released from active duty, 
without pay, for physical disability pursuant to 
the decision of a Board of Medical Survey or a 
Naval Retiring Board. Cases in that category 
can be handled under the review provisions of 
section 302 of the Servicemen’s Readjustment 
Act of 1944, as amended. If one is to be retired 
for physical disability after 1 October 1949, he 
must come within the provisions of the present 
act, with the one exception noted above. The 
act has been held to be prospective and not retro- 
active in its application by the Navy Depart- 
ment. One of the effects of that holding is that 
an officer or enlisted man whose active service 
was terminated prior to 1 October 1949, the 
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effective date of the act, cannot get any of the 
benefits of the new act for any disability in- 
curred in that former period of service. Let us 
see what the new act will or will not do for you 
if you become disabled in the future. 

Foremost, if your physical disability occurs 
during a period of unauthorized absence, you get 
no benefits. If it occurs as a result of inten- 
tional misconduct or willful neglect, you get no 
benefits. In this connection it is well to point 
out that the Secretary of the Navy determines 
the fact of whether or not a member of the serv- 
ice is entitled to the benefits. In general, if you 
have a physical disability that is covered by the 
act, there are three things than can happen to 
you. You can be placed on the temporary disa- 
bility retired list. You can be permanently re- 
tired. You can be separated from the service 
with severance pay. 


The importance of eight years active duty 


The majority of the readers who might some 
day have a physical disability while serving in 
the Navy are of two classes. (1) Officers and 
enlisted personnel of the Regular Navy and (2) 
Officers and enlisted personnel of the Naval Re- 
serve who have been called or ordered to extend- 
ed active duty for a period in excess of 30 days. 
The next 10 paragraphs will concern these two 
classes. The question of how the law affects 
members not in these two classes will be dis- 
cussed later. 

The number of years of active service that:a 
member of the Navy has is important. If you 
have less than 8 years of active service, your 
disability must be the proximate result of the 
performance of active duty, before you can be 
retired. If you have more than 8 years of active 
service your disability need not be the proxi- 
mate result of the performance of active duty. 
The reason for the difference in these require- 
ments is that the Congress felt the Government 
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should not, and could not, assume a lifetime 
financial responsibility for all members of the 
service until they have contributed a sufficient 
portion of their lives to justify the Government 
in doing so. In the report filed by Congressman 
Kilday of the House Armed Services Committee 


(81st Cong. Report No. 583, May 16, 1949, pp. | 


16 and 17), the following language was used: 
Under this title, Reserve and Regulars, en- 
listed personnel and officers will all be treated 
alike. It is proposed that in the future there 
will be, generally speaking, two conditions, 
either one of which must be met to qualify for 
physical disability retirement: (1) A physical 
disability which occurs at any time in which a 
member is entitled to basic pay and is the “prox- 
imate result of the direct performance of active 
duty” or (2) a physical disability which occurs 
any time after the completion of 8 years of serv- 
ice and thus was “incurred while entitled to 
basic pay.” There is obviously a fundamental 
difference between an injury or disease which is 
the proximate result of the direct performance 
of active duty and that which is incurred while 
entitled to basic pay. The first is confined to 
that injury or disease which has as a causative 
factor the performance of actual duty; the sec- 
ond is that which may happen to any man not- 


withstanding his occupational work. Thus, a 
member who is rendered physically unfit to per- 
form the duties of his rank or grade as the 
“proximate result of the direct performance of 
active duty” will be eligible to qualify for dis- 
ability retirement immediately upon entering 


an active duty status. On the other hand, the 
committee has determined that the Government 
cannot assume, nor should it assume, a lifetime 
financial responsibility for all members of the 
uniformed services until they have at least con- 
tributed a sufficient portion of their time to 
justify this assumption on the part of the Gov- 
ernment. Thus, until a member has served at 
least 8 years, he will not be eligible for disability 
retirement merely for a disability that has no 
connection with his actual performance of ac- 
tive duty.” 

But, if you have more than 8 years active serv- 
ice you are given “24 hour coverage” and it 
makes no difference as to liberty or leave status 
at the time your disability is incurred. At pres- 
ent however, this is not too important, since the 
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Act provides that any disability shown to have 
been incurred in line of duty during a period of 
active service in time of war or national emer- 
gency shall be considered to be the proximate 
result of the performance of active duty. Since 
a national emergency has been declared by the 
President, for present purposes your treatment 
is the same if you have more than 8 years or less 
than 8 years. It would appear that ail members 
have a “24 hour coverage” at the present time, 
and will continue to have so long as the national 
emergency exists. 


Two classes of members 


But, let us go back to the two classes to be 
discussed. The law provides in effect that a 
member of the Regular Navy or a member of a 
Reserve component who has been called or. or- 
dered to extended active duty for a period in 
excess of 30 days, who is found to be unfit to 
perform his duties, by reason of a physical dis- 
ability incurred while entitled to receive basic 
pay, may be retired or separated under certain 
conditions, if his disability is not due to inten- 
tional misconduct or willful neglect and was not 
incurred during a period of unauthorized ab- 
sence. Assume that you can meet these condi- 
tions. What happens to you if you become 
physically disabled? If it is determined that 
your disability is less than 30 percent, and you 
have less than 20 years active service you are 
separated from the naval service with severance 
pay. If your disability is 30 percent or more 
you can either be placed on the temporary dis- 
ability retired list or be permanently retired. 
If accepted medical principles indicate that the 
disability “‘is” permanent, you are permanently 
retired. If the disability “may be” permanent, 
you are placed on the temporary disability re- 
tired list. What occurs after you are on the 
temporary disability retired list will be dis- 
cussed later. 

The percentage of your disability is deter- 
mined in accordance with the standard schedule 
of rating disabilities in current use by the Vet- 
erans’ Administration. Their schedules of rat- 
ing for the different disabilities you might have 
are published in book form by the United States 
Government Printing Office." 

When a member has served 20 or more years 


1**Schedule for Rating Disabilities,"’ Vet * Administration, 1945 
edition. 
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on active duty the disposition afforded him is 
quite different. He, of course, must qualify 
under the provisions of the Act but the differ- 
ence is that, if his disability is less than 30 per- 
cent he will not be separated with severance pay 
for his disability. He may elect to receive his 
retirement pay based on the number of years of 
active service he has. This would be 214 per- 
cent of basic pay for each year served on active 
duty. Thus a member with 22 years active serv- 
ice could elect to be retired on 55 percent of his 
basic pay. On the other hand, if his percentage 
of disability is greater than the number of years 
of active service he has multiplied by 214 per- 
cent, he may elect to take the higher percentage. 
Thus if his disability is determined to be 70 per- 
cent and he has only 22 years service, he may 
take 70 percent of his basic pay on retirement. 

As an illustration, consider the fictional case 
of what happened to the three Kopf brothers, 
Holz, Eisen, and Hart. These three brothers 
were fortunate enough to be serving on the same 
ship, the U. S. S. Null. Holz, the eldest, had 


been on active duty in the Navy continuously 
for 20 years and 4 months and was a Chief Gun- 
ner’s mate. Eisen and Hart were twin brothers 
who had been in the Navy only 10 months and 
their first assignment to sea duty was on the 


good ship Null. They decided they would follow 
the footsteps of their elder brother and that 
they would strike for ratings as gunner’s mates. 
In due course, they were assigned to the same 
20-mm. gun as their general quarters station. 
Hart was the loader and Eisen was the pointer. 
When the day arrived for their first practice 
firing on a towed target, Holz, the eldest, decided 
he would stand in the gun tub and see how his 
younger brothers did. But tragedy struck. On 
the first run, a round in the 20-mm. magazine 
exploded prematurely and all three were injured 
by the blast. Eisen was struck in the left eye 
by a fragment and suffered removal of the eye. 
Hart was burned about the neck and left side of 
the face, a space comprising about 12 square 
inches. Holz was hit in the right hand by a 
fragment and it became necessary to amputate 
the little finger of his right hand and remove 
over one-half of the metacarpal bone. After 
due time in the hospital, it was necessary to 
evaluate the cases of the three Kopf brothers to 
determine if they should be retired, separated, 
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or found fit for duty. The result was like this. 
Chief Holz Kopf was permanently retired at 50 
percent of his basic pay. Seaman Eisen Kopf 
was permanently retired at 40 percent of his 
basic pay. Seaman Hart Kopf was placed on the 
temporary disability retired list with a 100-per- 
cent rating which would entitle him to 75 per- 
cent of his basic pay. 

The results were obtained in the following 
manner. In accordance with the Schedule for 
Rating of Disabilities, Veterans’ Administra- 
tion, page 32, Chief Kopf’s disability (little fin- 
ger amputation of metacarpal resection, more 
than 14 of the bone) was rated at 20 percent. 
Except for the fact that the Chief had more than 
20 years’ service, he would have been separated 
from the service, since his disability was less 
than 30 percent. But since he had more than 20 
years’ service, he could elect to take his physical 
disability retirement pay based on 214 percent 
of his basic pay for each year of active service 
(20 x 214), which he did. And the loss of a 
finger by amputation “is” permanent. 

In seaman KEisen’s case, it is also apparent 
that the removal of his left eye “is” permanent. 
Page 58 of the Schedule for Rating Disabilities, 
the one in current use by the Veterans’ Adminis- 
tration, shows that the anatomical loss of one 
eye is rated at 40 percent if the remaining eye 
is normal. He was accordingly retired at 40 
percent of his basic pay. In Hart’s case the re- 
sult is arrived at differently. His injuries are 
the results of burns and they may or may not be 
permanent. Skin grafting will be required and 
the scars may be removed. So he was placed on 
the temporary disability retired list. But since 
he requires hospitalization which will prevent 
him from pursuing a substantially gainful occu- 
pation, he was given the 100-percent rating as a 
convalescent rating.2 Within 18 months his 
case will again be re-evaluated and within 5 
years he will either be permanently retired, sep- 
arated, or found fit for duty, depending upon the 
findings of competent medical authorities. 

Briefly. if you have less than 20 years’ service, 
less than 30-percent disability and are otherwise 
qualified under the Act you will be separated 
with severance pay. If you have 30 percent or 
more disability and are otherwise qualified, you 
are permanently retired if the disability “is” 


2 See p. 12 of Schedule for Rating Disabilities, supra. 








permanent. If it “may be” permanent, you are 
placed on the temporary disability retired list. 


Part time members 


If you are a member of a reserve component 
who is performing duty for a period of less than 
30 days, you may still be entitled to benefits 
under the Act. There is a provision of the Act 
that covers other members of the Naval service 
not included in the two classes above mentioned. 
It is clear that the “other members” referred to 
will be naval reservists on part-time duty. The 
requirements for qualifying under this provi- 
sion are the same, with the two exceptions that 
the member must be found unfit to perform his 
duties by reason of a physical disability result- 
ing from an injury and that such injury was the 
proximate result of the performance of active 
duty, full-time training duty, other full-time 
duty, or inactive training duty. Then if you 
qualify under this provision, you are entitled to 
the benefits as heretofore set out, but being a 
part-time member, you are not given 24-hour 
coverage and your injury must have been the 
proximate result of the performance of your 
duty. 


Pay 
Let’s assume that you have less than 20 years’ 


service and you incur a physical disability that 
is covered by the provisions of the act. If your 
disability is determined to be less than 30 per- 
cent, you will be severed from the service. Your 
severance pay will be an amount equal to 2 
months’ basic pay multiplied by the number of 
years of active service you have, but it cannot 
exceed a total of 2 years basic pay. 

What will your pay be if your disability is 
permanent, and you are permanently retired? 
It will be the percentage of your disability times 
your basic pay, unless your years of accumulated 
active duty will give you a greater percentage. 
If you are 40 percent disabled and have less than 
16 years active duty, you will draw 40 percent 
of your basic pay the rest of your life, if retired 
permanently. If your disability is more than 
75 percent, that does not increase your retire- 
ment pay above 75 percent of basic pay, since 
that is the limit that may be paid. Once you are 
permanently retired, you do not have to return 
for a re-evaluation of the percentage of your 
disability. 
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It is, however, different if it is found that 
your disability “may be’ permanent and you 
are placed on the temporary disability retired 
list. The law provides that if you are placed on 
the temporary disability retired list, your pay 
shall not be less than 50 percent of your basic 
pay, during the time your name is carried on 
that list. Of course, if your disability is more 
than 50 percent, you may receive the higher 


-percentage of basic pay (up to 75 percent), as 


temporary retired pay while you are on the tem- 
porary disability retired list. However, no 
member may be carried on the temporary dis- 


ability retired list for more than 5 years. And 


you must be examined at least every 18 months. 
If as the result of such examination or at the end 
of 5 years from date of temporary disability re- 
tirement, it is found that your disability is 30 
percent more and is permanent, you will be per- 
manently retired. If your disability is found 
to be less than 30 percent and permanent as a 
result of one of the examinations mentioned 
above, you will be separated with severance pay, 
unless you have 20 or more years active service. 

If you are carried on the temporary disability 
retired list, the law requires the Secretary of 
the Navy at the end of 5 years to make a final 
disposition of your case, and to cause you to be 
retired, separated, or found fit for duty. Time 
spent on the temporary disability retired list is 
not counted as active service. Failure to report 
for an examination after proper notice can be 
cause for terminating your disability retirement 
pay. Travel pay is allowed for such physical 
examinations. A regular who is found fit for 
duty as a result of the re-examination will be re- 
called to active duty and reappointed or re-en- 
listed, as the case may be, and his status on the 
temporary disability retired list terminated. A 
member of the reserve found fit will be reap- 
pointed or reenlisted, as the case may be, in a 
reserve component and his status on the tempo- 
rary disability retired list terminated. If you 
do not agree with the action taken; your status 
and pay on the temporary disability retired list 
will be terminated. 


Other provisions 

The Act also provides that any member who, 
for any reason, has been or hereafter may be 
retired or whose name is carried on the tem- 
porary disability retired list, and who, while 
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in such status, serving on active duty, and while 
so serving, incurs a physical disability of 30 
percent or more, or incurs a physical disability 
in addition to or an aggravation of the physi- 
cal disability for which he was retired or for 
which his name was placed on the temporary 
disability retired list, shall, if otherwise quali- 
fied, be entitled on his return to retired status 
or to the temporary disability retired list, to 
receive pay under the new act or the pay pro- 
vided by the law in effect at the time of his 
retirement. And if he has been promoted dur- 
ing this period of service and served satisfac- 
torily in the higher grade, on his return to the 
retired list, retirement pay based on the higher 
rank is authorized. 


Of interest in regard to the amount of pay 


to be received is the provision that fractions of 
6 months or more can be counted as a whole 
year in computing pay, but not in computing 
years of service. 

If your physical disability is discovered as 
the result of an examination for promotion that 
is based on cumulative years of service in rank, 
your retirement pay shall be based on the pay 
of the rank to which you would have been pro- 
moted, but for such disability. 

The law also provides that any reappoint- 
ment or reenlistment of a member found fit for 
duty as a result of a periodic physical exami- 
nation, shall be in rank, grade, or rating not 
lower than the one permanently held at the time 
the member was placed on the temporary dis- 
ability retired list, and may be in the rank, 
grade, or rating immediately above the one held 
at the time of placement of the member’s name 
on the temporary disability retired list. 

It is noteworthy that once you are separated 
with severance pay for physical disability, un- 
less you again become a member of the service, 
you can get no more pay from that service, but 
you are not prevented from going to the Vet- 
erans Administration and having your disabil- 
ity established as service connected and having 
it rated by the Veterans Administration. Your 
severance pay, however, must be deducted from 
any benefits you get from the Veterans. Admin- 
istration for the same disability. So it is sug- 
gested that if you are separated from the serv- 
ice for physical disability, you then have this 
disability rated by the Veterans Administration. 
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There is another provision that allows for- 
mer members who were heretofore retired for 
physical disability to qualify under the new Act. 
This must be done prior to 1 October 1954. 
There is an article covering this particular sec- 
tion of the law appearing on page 14 of the JAG 
Journal of March 1950. 


Disposition of Cases 


The foregoing covers, in effect, most of the 
pertinent provisions of the law. The disposi- 
tion of the majority of cases is not complex. For 
instance, if an enlisted member has a disability 
that existed prior to his entry into the service 
and is found unfit for duty by reason of that 
disability he is discharged for physical disa- 
bility, without payment, unless the disability ' 
has been aggravated by service. If the disa- 
bility has been aggravated by service, the per- 
centage of aggravation is. determined, and he 
becomes eligible for benefits under the act. See 
page 14, JAG Journal, July 1951. As previously 
pointed out, if the member incurred his disa- 
bility due to intentional misconduct or willful 
neglect or during a period of unauthorized ab- 
sence, he is discharged by reason of physical dis- 
ability, without any benefits. Members of the 
Fleet Reserve who are recalled to active duty 
and are found to have a physical disability that 
they incurred prior to such recall, are held not 
to be entitled to any of the benefits of the new 
act, but are allowed to return to inactive status 
in the Fleet Reserve and obtain the benefits pro- 
vided in the Naval Reserve Act of 1938, as 
amended. 

An example of this is the fictional case of 
Chief Yeoman Exray. Exray first enlisted in 
the Navy on August 15, 1923, and served con- 
tinuously on active duty as a member of the 
regular Navy until 29 November 1939. On that 
date he was transferred to the Fleet Reserve 
but was retained on active duty until 8 April 
1945, the date he was released from active serv- 
ice. In 1944, prior to his release, a chest X-ray 
showed calcifications of the lung. This was later 
confirmed in 1946 by X-rays taken by Exray’s 
civilian doctor. Nothing was noted as to any 
physical disability on his transfer to the Fleet 
Reserve in 1945. Chief Exray performed no 
active duty from 8 April 1945 until he was re- 
called to active duty on 4 October 1950. Asa 
result of the physical examination given on 
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recall and after hospitalization and extensive 
tests, it was determined that the Chief had tu- 
berculosis, pulmonary active, minimal. He was 
ordered to appear before a Physical Evaluation 
Board. After hearing all of the evidence in his 
case, the Board found, among other things, that 
he was unfit to perform the duties of his rate 
by reason of a physical disability incurred while 
not entitled to receive basic pay. The reason for 
this finding was that clearly he had this con- 
dition on recall to active duty. The Secretary 
of the Navy reviewed the case and approved the 
action and directed the Chief of Naval Person- 
nel to take such action in the case of Exray as 
may be warranted in view of the findings. Since 
the Chief is not eligible for any of the benefits 
of the Career Compensation Act, the Chief of 
Naval Personnel will return him in an inactive 
status to the Fleet Reserve, where he will be- 
come entitled to the benefits provided in the 
Naval Reserve Act of 1938, as amended. 

There is one further type of case to be dis- 
cussed. This type is not a physical disability 
case in the true meaning of the phrase, but is 
what can be called a “Joint-Letter” case. The 
basis for disposition of members who have what 
can be called a “Joint-Letter-condition,” is the 
BuPers-BuMed-MarCorps Joint Letter of 3 
February 1950.° 

The letter lists 19 diagnoses that represent 
inherent preexisting defects which warrant dis- 
charge for administrative reasons when they 
impair functional usefulness to such an extent 
as to constitute military unfitness and are to 
be distinguished from those that cause physical 
disability and thereby incapacitate the individ- 
ual so as to warrant retirement or separation 
by reason of physical disability. These nine- 
teen conditions are: 

. Addiction (drug). 

. Aggressive reaction. 

. Alcoholism. 

. Antisocial personality. 

. Asocial (amoral) personality. 

. Cyclothymic personality. 

. Emotional instability reaction. 

. Inadequate personality. 

. Immaturity with symptomatic habits re- 
action. 

10. Maladjustment, situational, acute. 





® Navy Department Bulletin, Cumulative, January-June 1950, item 50-91. 


11. Mental deficiency primary. 

12. Motion sickness. 

13. Paranoid personality. 

14. Passive aggressive reaction. 

15. Passive dependency reaction. 

16. Primary childhood behavior reaction. 
17. Schizoid personality. 

18. Specific learning defect. 

19. Sexual deviate. 


Conclusion 


In conclusion, it is well to point out some of 
the procedural aspects of the problem. The law 
provides that the Secretary of the Navy shall 
prescribe administrative regulations for its im- 
plementation. These regulations provide among 
other things that no member of the Navy shall 
be separated or retired for physical disability 
without a full and fair hearing if he shall de- 
mand it. 

They provide for a procedure similar to the 
following. If you have a disease or injury that 
appears to disable you, orders are issued by com- 
petent authority ordering you to appear before 
a Medical Board. This board is composed of 
three naval medical officers who are required to 
examine all the records of your case. If the 
Medical Board should find you unfit, a complete 
clinical report is prepared and forwarded to a 
Physical Evaluation Board. The Physical Eval- 
uation Board is composed of three commissioned 
officers, two of whom are non-medical mem- 
bers. And the medical member can’t serve if 
he had charge of your case immediately pre- 
ceding your appearance before the Physical 
Evaluation Board or was a member of the Medi- 
cal Board which reported on your physical fit- 
ness. You are allowed to have counsel and to 
present evidence before the Physical Evaluation 
Board. After the Board has made its findings 
in your case, you or your counsel may file a re- 
buttal to the action taken. Next, the entire 
record is forwarded to a Physical Review Coun- 
cil. The Physical Review Council is composed 
of a representative of the Chief of Naval Per- 
sonnel, who acts in cases of naval personnel, a 
representative of the Commandant of the Ma- 
rine Corps, who acts in cases of Marine Corps 
personnel, a representative of the Bureau of 
Medicine and Surgery and a representative of 
the Judge Advocate General. The Physical Re- 


(Continued on page 23) 
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STANDARD CITATIONS FOR THE 
NAVY LAWYER 


By CDR J. W. GRANT, USN 


LAWYER’S WORK is basically that of 
é advocacy. Heiscontinually arguing a legal 
question and supporting his opinion on that 
question with references to the law and the ac- 
cepted interpretations of the law. To make 
these necessary references, he uses a system of 
citation which is merely an abbreviated nota- 
tion of the most readily available, accurate, and 


weighty statement of the law that supports his 


position. There are few legal opinions or ar- 
ticles that bear no citations. A good opinion 
must identify the law construed and also refer 
to previously decided interpretations of that 
law. If you wrote an opinion on a legal sub- 
ject without citations of previous interpreta- 
tions to support your statement of the law, the 
value of your opinion would be measured by 
your personal reputation as a legal student; but 
if you cite previously determined cases and 
opinions of recognized authorities holding the 
same views, your opinion is bolstered by the 
weight of the authority cited and to that de- 
gree it has become more convincing. 

This is not, however, an attempt to argue for 
the use of citations, but is rather to recommend 
a uniform system of their use by Navy lawyers. 
Recognizing the value of citations, the lawyer 
has only to use them frequently to realize the 
value of citing his authorities in such a manner 
that the reader may readily find the statement 
in its original complete form. The method set 
forth below is basically that of Federal prac- 
tice, but it has been adapted to Navy practice 
with regard for available library facilities and 
the most commonly used authorities. 


Navy, Army, and Air Force Publications 
Navy Publications 


NAVY REGULATIONS: 

Cite article, title of publication and edition: 
Article 0101, Navy Regulations (1948); Art. 
1301.3(b), Navy Reg. (1948). 


OCTOBER 1951 


964792—51——-2 


NAVAL COURTS AND BOARDS: 

Cite section, title of publication, and edition: 
Sec. 444, NC&B (1987); Sec. 258, NC&B 
(1923). 

COURT-MARTIAL ORDERS: 
Cite title of publication, volume, year, and 


page, separated by commas: CMO 10, 1949, 241. 


Opinions of the Judge Advocate General that are not published 
in Court-Martial Orders: 


Opinions of the Judge Advocate General that 
are not published as court-martial orders should 
not be cited except in office memorandums be- 
cause of the unavailability of the opinions to 
outside sources. This does not, however, pre- 
clude proper use of references and enclosures in 
accordance with the standard Navy correspond- 
ence practice. Where cited in office memoran- 
dums, opinions should be cited with file, swbject, 
and date. With the file and date the opinion 
may be located in the library files but Central 
Records requires the subject matter and date: 
Op. JAG: JAG:II:JCR:evs; Discharge of Re- 
serve Officers; 1 Sept. 1950; Op. JAG: MM- 


Smith, John; General Court-Martial; 31 Jan. 
1950. 
Laws Relating to the Navy, Annotated: 

Cite title of publication, edition (and supple- 
ment, if contained in a supplement), and page: 
LRNA (Melling, 1921), p. 345; LRNA (Mell- 
ing, 1929 Supp.), p. 1007; LRNA (1948 ed.), 
p. 3782; LRNA (Cum. Supp. for 1948 ed.), p. 
3815. 

Bureau Manuals and Technical Manuals: 

Cite article, title of publication and edition: 
Art. 54129, Bureau of Supplies and Accounts 
Manual (1948) ; Art. 54129.3.a, BuSandA Man- 
ual (1948); Art. 9131, MarCorps Manual 
(1949). 


Navy Department Bulletin: 

Cite cognizant activity (SecNav, BuPers, 
etc.), type of item (ltr., circ. ltr., AlNav, etc), 
file or identification, date, title of publication 
and edition, number and page: SecNav Itr. 





P13-10, of 24 June 1949, NDB Jan—June 1949, 
p. 38; OpNav ltr. Op—-20M/rc. L14-2 (4), serial 
163229P20, of 15 Aug 1947, NDB Cum. Ed. 
(1948), p. 187; AlNav 20-51, NDB 15 Mar. 
1951, p. 11; BuPers CircLtr. 449, of 10 Jan. 
1949, NDB Jan—June 1949, 49-27, p. 109. 

Army and Air Force Publications: 

MANUAL FOR COURTS-MARTIAL: 

Cite paragraph, title of publication, and edi- 
tion: 40, MCM, Army, 1949; 87, MCM, Air 
Force, 1949. 

OPINIONS OF THE BOARD OF REVIEW AND JU- 
DICIAL COUNCIL: 

Cite court-martial number, last name of de- 
fendant, volume of opinions and page number: 
CM 315877, Ellis, 65 B. R. 151; CM 258630, 
Reynolds, 5 B. R. (ETO) 259. 

AIR FORCE COURT-MARTIAL REPORTS: 
Cite court-martial number, last name of de- 


fendant, volume of reports and page: ACM 736, 
Cross 1 CMR (AF) 228. 


BULLETIN OF THE JUDGE ADVOCATE GENERAL OF 
THE ARMY: 

Cite volume, title and publication and page 
number: 4 Bull. JAG 462; 9 Bull, JAG 10. 
DIGEST OF OPINIONS OF THE JUDGE ADVOCATE 

GENERAL OF THE ARMY: 

Cite title of publication, edition and section: 

Dig.Op JAG 1912-1940, sec. 365 (g). 


DIGEST OF THE JUDGE ADVOCATE GENERAL OF 
THE AIR FORCE: 


Cite volume, title, paragraph number: 1, Dig 
JAGAF, par 65. 


Joint Publications of the Three Services: 
COURT-MARTIAL REPORTS—DECISIONS OF THE 
BOARDS OF REVIEW AND THE COURT OF MILI- 


TARY APPEALS—THE JUDGE ADVOCATES 
GENERAL OF THE ARMED FORCES: 


Cite armed service originating court-martial, 
court-martial number, last name of defendant, 
tribunal writing the decision, volume, title of 
publication and page: CM 441236, Sullivan 
(BR), 2 CMR 76; NCM 123, Sparks (COMA), 
7 CMR 154. 

Army cases will have the court-martial num- 
ber preceded by the designation “CM”. Air 
Force cases will use “ACM”; Navy will be indi- 
cated by “NCM”; Coast Guard by “CGCM”. 
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DIGEST OF OPINIONS—THE JUDGE ADVOCATES 
GENERAL OF THE ARMED FORCES: 
Cite volume, abbreviated title and page: 1 
Dig.Ops 274. 
QUARTERLY ADVANCE SHEET TO CMR AND DiIc.- 
OPs: 
Cite volume, abbreviated title, sheet number, 
and page: 1 Dig.Ops no. 1, 37. 
MANUAL FOR COURTS-MARTIAL: 
Cite paragraph, title of publication, and edi- 
tion: 175b, MCM, 1951. 
NAVAL SUPPLEMENT TO THE MANUAL FOR 
COURTS-MARTIAL, 1951: 


Cite section, title, and edition : 0502 NS MCM, 
1951. 


Laws of the United States 


Citations are to the Statutes at Large or Re- 
vised Statutes and to the United States Code: 
REVISED STATUTES : 

Cite the section: R.S. 1454. 


STATUTES AT LARGE: 

Cite the section of the act, the name of the 
act (if officially titled), or the date of the act 
(if untitled), the chapter, volume, and page: 
Section 304 of the Naval Reserve Act of 1938 
(c. 690, 52 Stat. 1181, as amended). 


n. b.: The phrase “as amended” is sufficient 
to indicate later changes unless it is desirable 
to emphasize a particular amendment. In this 
case the amendment is cited in the manner of 
the basic act: Section 514 of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 (c. 888, 54 
Stat. 1179, as amended by the Soldiers’ and Sail- 
ors’ Civil Relief Act Amendments of 1942 (c. 
581, 56 Stat. 777), as amended by the Act of 
July 3, 1944 (c. 397, 58 Stat. 722). 

Section 3 of the Act of Dec. 14, 1944 (c. 580, 
58 Stat. 802) : 

Prior to publication in the Statutes at Large, 
Acts of Congress are cited as Public or Private 
Laws, with the Congress, the session, and the 
chapter: Public Law 506, 81st Cong., 2d Sess., 
c. 169. 

n. b.: DO NOT CITE PUBLIC LAWS 
AFTER THEIR PUBLICATION IN THE 
STATUTES AT LARGE. 


Where the codes have been enacted into posi- 
tive law, no title of Act is cited: 18 U.S. C., 
Sup. IV, 13 (c. 645, 62 Stat. 686). 
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UNITED STATES CODE: 


Cite the title and section: 34 U. S. C. 855c; 
38 U.S. C. 185; 50 App. U.S. C. 1274. 

Where a supplement is issued containing the 
section to be cited: 34 U.S. C., Sup. IV, 855c-1; 
18 U.S. C., Sup. IV. 13. 


COMPLETE CITATION: 


(1) Sec. 304 of the Naval Reserve Act of 
1938 (c. 690, 52 Stat. 1181, as amended; 34 
U.S. C. 855c). 

(2) 18 U.S. C. Sup. IV, 13 (c. 645, 62 Stat. 
686). 

(3) Sec. 4 of the Naval Aviation Personnel 
Act of 1940 (c. 694, 54 Stat. 864, as amended 
by Public Law 108, 81st Cong., c. 225, 1st Sess. ; 
34U.8. C., Sup. IV, 855c-1). 

(4) R. S. 1454 (34 U.S. C., 1946 Ed., 418), 
repealed by sec. 531 (b) (6) of the Career Com- 
pensation Act of 1949 (c.681, 63 Stat. 838). 


Executive Orders and 
Presidential Proclamations 


EXECUTIVE ORDERS: 

Cite by number, date, Federal Register, and 
Code of Federal Regulations, if available: E. O. 
9981, July 26, 1948, 13 F. R. 4313; 3 C. F. R., 
1948 Supp. 132. 


PRESIDENTIAL PROCLAMATIONS: 

Cite by number, date, Federal Register, and 
Code of Federal Regulations: Proclamation 
2815, October 5, 1948, 18 F. R. 5851, 3 C. F. R., 
1948 Supp., 79. 


Reports of Federal Decisions 


U.S. SUPREME COURT: 

Cite title of case, the United States Reports, 
if available, if not available, cite the Supreme 
Court Reporter and the Lawyers Edition: U. S. 
v. United Shoe Machinery Co., 38 Sup. Ct. 473; 
63 L. Ed. 968 (1918). 


COURT OF APPEALS: 

Cite title of case, the Federal reporter sys- 
tem, the court and the year: Martin v. Nourse, 
19 F. 2d 842 (9th Cir. 1927) ; Miller v. Sinjen, 
289 Fed. 388 (8th Cir. 1923) ; Yau v. Mead, 30 
Fed. Cas. 792, No. 18129 (C. C. D. Mich. 1851). 


DISTRICT COURTS, ETc: 

Cite title of case, the Federal reporter system, 
the court and the year: Kidder v. Lathrop, 43 
F. Supp. 4 (S. D. Cal. 1944) ; U. S. v. Bostick, 
289 Fed. 127 (D. C. D. Ariz. 1923) ; Wright v. 
Owners of Francesca Curro, 30 Fed. Cas. 691, 
No. 18,088 (D. C., E. D. Pa. 1877). 


OPINIONS OF THE ATTORNEY GENERAL: 

Cite the volume, page, and date: 40 Op. A. G. 
187, April 18, 1941. Unpublished Opinions of 
the Attorney General: Unpublished Opinion of 
the Attorney General to the Secretary of the 
Navy dated April 24, 1948. 


DECISIONS OF THE COMPTROLLER GENERAL OF 
THE UNITED STATES: 

Cite the volume, page, and date: 29 Comp. 
Gen. 94, June 14, 1949; 8 Comp. Treas. 577, Mar. 
6, 1902. 

Unpublished decisions of the Comptroller 
General: Cite the number, date: Comp. Gen. 
Dec. B—92320, July 7, 1950. 


State Laws and Reports of State Decisions 


STATE LAWS: 

Cite the session laws and the code. If the 
session laws are not available, cite them from 
the notation in the code. While this is not pre- 
ferred practice, it is desirable in order to pro- 
vide a ready means of picking up the same pro- 
vision in a different code. 


STATE DECISIONS: 


Cite the State reporter and the area reporter 
with the year in which the decision is delivered. 
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CRIMINAL LAW NOTES - 





CREDIBILITY OF WITNESSES—evidence of good 
reputation of a witness for truth and veracity is in- 
admissible to support or strengthen his testimony 
unless his reputation has been assailed. 

CREDIBILITY OF WITNESSES—mere fact that a 
witness was contradicted by other evidence in the 
case does not constitute an attack on his reputation 
for truth and veracity so as to render admissible 
evidence of his good reputation. 


@ In Kauz v. United States, a United States 
court of appeals case decided on April 5, 1951 
(188 F. 2d 9), Kauz appealed her conviction 
of unlawful concealment, possession, and trans- 
portation of non-tax-paid distilled spirits, 
partly on the ground that the trial court erred 
in admitting evidence as to the good reputation 
for truth and veracity of certain government 
witnesses whose reputation had not been 
assailed. 

The Government’s case rested largely on the 
testimony of two police officers. Their com- 
bined testimony was sufficient to sustain the 
verdict on each count of the indictment. At the 
trial, defendant did not question the veracity 
of the two policemen except by introducing 
evidence which contradicted their version of 
the facts. In rebuttal, the Government intro- 
duced three witnesses who testified that the 
reputation of the policemen for truth and ve- 
racity was good. The defendant offered no 
objection to the first and third of these wit- 
nesses. She objected to the second, but was 
overruled. 

The court held that evidence of the good rep- 
utation of a witness for truth and veracity is 
inadmissible for the purpose of supporting or 
strengthening his testimony unless his reputa- 
tion has been assailed. The mere fact that a 
witness is contradicted by other evidence in 
the case does not constitute an attack upon his 
reputation for truth and veracity. The admis- 
sion of such testimony where the witness’ repu- 
tation has not been attacked is sometimes, but 
not always, ground for reversal. Though tech- 


12 


Prepared by the MILITARY JUSTICE DIVISION of the 





Office of the Judge Advocate General 


nically the objection made to the testimony of 
the second witness should have been sustained, 
the court was not persuaded that this testimony 
prejudicially affected the jury when the evi- 
dence of defendant’s guilt was as clear, reason- 
able, and convincing as in this case. 

The conviction was affirmed. (RCL) 


FALSE PRETENSES—it is relevant to show the 
repetition of similar acts in order to show the fraud- 
ulent intent of the accused. 


@ In Green V. United States, a United States 
court of appeals case decided on March 8, 1951 
(188 F. 2d 48), Green appealed his conviction 
by the United States District Court for the Dis- 
trict of Columbia'partly on the ground that the 
trial court had admitted certain evidence im- 
properly. 

The record disclosed that the defendant had 
been convicted of obtaining money by false pre- 
tenses in violation of the District of Columbia 
Code. He had represented a bad check as good 
and cashed it at a hotel. At the trial, the court 
admitted into evidence some 13 other bad checks 
which defendant had represented as good, and 
had cashed at about the same time as the one on 
which he was convicted. 

The appellate court concluded that the ques- 
tion was one of fraudulent intent; that upon 
questions of that sort it has always been deemed 
allowable to introduce evidence of other acts and 
representations of the party, of a kindred char- 
acter. It was held that the trial court had 
rightly admitted all of the bad checks into evi- 
dence. The court said that knowledge of the 
falsity of those checks need not be shown, it is 
the mere recurrence of similar incorrect (not 
necessarily knowingly false) representations 
that leads to the reasonable belief that they 
could not have been made innocently. Although 
it is possible that any given one might have been 
innocent, that assumption cannot be taken in 
light of the recurrent similar acts. 


The conviction was affirmed. (RCL) 
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COUNTERFEITING—mere passing of a counterfeit 
note is insufficient to show passer’s knowledge that 
note was counterfeited and his intend to defraud, 
as required for a conviction of passing and uttering 
counterfeit note. 

COUNTERFEIT—in determining whether one 
charged with passing and uttering a counterfeit note 
and possessing and receiving such notes knew that 
they were counterfeited, and intended to defraud, 
the jury may scrutinize defendant’s entire conduct 
ct or near time when offenses were alleged to have 
been committed. 


@ In United States v. Kelley, a United States 
court of appeals case decided on January 3, 1951 
(186 F. 2d 598), Kelley appealed his conviction 
ona charge of passing and uttering a counterfeit 
federal reserve note, possessing 29 such coun- 
terfeit notes, and receiving all 30 notes, in viola- 
tion of a statute, on the ground that the evidence 
was insufficient to prove that the counterfeit 
notes were passed, uttered, possessed, or re- 
ceived by him with the necessary intent on his 
part to defraud, and with the requisite knowl- 
edge on his part that they were counterfeit. 
The record disclosed that the defendant and 
another person named Aiken made a drinking 
tour of several taverns in Indianapolis on the 
afternoon and evening of October 25, 1949. 
During the course of their tour they went to 
Aiken’s home where Aiken procured $300, to 
wit, fifteen $20 bills. Aiken loaned defendant 
an undertermined amount between $35 and $50. 
After visiting three more taverns they arrived 
at the Sportland Tavern about 9:30 p.m. Al- 
though then somewhat under the influence of 
liquor, they continued drinking, and also played 
shuffleboard. Defendant and Aiken had two 
tables placed together. Lying loose and exposed 
on the tables used by the defendant and Aiken 
was about $185 in bills and other currency which 
Aiken testified belonged to him and represented 
the balance of his $300, less the amount spent 
during the evening and the amount he had 
loaned to the defendant. The bartender became 
suspicious when he noticed that three $10 bills, 
which a waitress had turned over to him as pro- 
ceeds of sales of drinks, each had the same serial 
number, and he concluded that they were coun- 
terfeit. The bartender requested another per- 
son to telephone for police assistance. The bar- 
tender testified that shortly after the telephone 
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call the defendant approached the bar and spoke 
to him, saying that he, the bartender, was going 
to be “short” because the waitress had mistak- 
enly given him too much change, in the amount 
of about $5, and offered to return it; that he 
informed the defendant that the waitress had 
given him a $10 bill; that he did not take the 
money offered by defendant and said nothing 
further to him on the subject; that the defend- 
ant, after stating that he wished to purchase a 
fifth of whiskey, purchased two pints of whiskey 
costing $5.60, for which he paid with a $10 bill, 
and besides the merchandise, bartender deliv- 
ered to defendant $4.40 in change. The defend- 
ant’s purchase of the two pints of whiskey was 
witnessed and corroborated by two others. 

The police arrived and the doors of the tavern 
were locked. Testimony revealed that upon the 
entry of the officer, the defendant went into the 
men’s rest room; that the defendant put a roll 
of green about 21% inches in diameter into the 
water tank of the toilet in the rest room; that 
another person recovered this roll from the 
water tank within 2 or 3 minutes after it had 
been put there and turned it over to the police; 
that the $10 bill passed by the defendant to the 
bartender for the two pints of whiskey and the 
29 $10 bills found in the water tank of the toilet 
at the Sportland Tavern, were counterfeit. 

Defendant insists that the evidence was not 
sufficient to support the judgment of conviction, 
especially as to scienter, and points out that the 
burden was on the government to prove beyond 
a reasonable doubt that the counterfeit notes 
were passed or possessed with intent to defraud 
and with knowledge that they were counterfeit. 

The question of guilty knowledge, and espe- 
cially the intent to defraud, can rarely be shown 
by direct evidence; it is well established, there- 
fore, that such elements may be shown by other 
evidence. The jury may scrutinize the entire 
conduct of the defendant at or near the time 
when the offenses are alleged to have been com- 
mitted. Other acts of a similar nature may be 
shown to prove fraudulent intent. 

There is no question, said the court, but that 
the counterfeit $10 note which the defendant 
used to purchase the two bottles of whiskey was 
part of the same lot of counterfeit $10 notes as 
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MARITAL AND RELIGIOUS CONFIDENCES 


By LTJG J. D. WILDER, USN 


Marriage and religion are two of the basic 
elements of our social organization. Recog- 
nizing this, the law has protected confidences 
arising in the Husband—Wife and Priest— 
Penitent relationships. Disclosure of con- 
fidential communications may be beneficial 
to the search for facts, but that benefit is sac- 
rificed for the greater good of preserving the 
peace and harmony of marriage, and the 
freedom of access and confession to a religious 
adviser. 





A COMMON LAW there was no such thing 
as a privileged communication between 
husband and wife. The problem of preserving 
the tranquillity, peace, and confidence of the 
marital relation was solved in a much simpler 
manner: the law said merely that a husband 
and wife were completely incompetent as wit- 
nesses either for or against each other, regard- 
less of the kind of testimony offered or the 
character of the proceeding involved. 

One of the earliest departures from this 
stern rule came in Lord Audley’s Case,’ in 1631, 
where the husband was on trial for having in- 
stigated the rape of his wife. The wife was 
allowed to testify against her husband since 
the offense for which the husband was on trial 
had injured her. Since this first breach in the 
barrier preventing husbands and wives from 
testifying, most American jurisdictions have 
enacted statutes making a husband or wife 
competent as a witness either for or against 
each other, while still preserving the privilege 
that prohibits the disclosure of confidential 
communications between the two. The basis of 
this privilege is still the protection of the mari- 
‘tal confidences, which the law regards as so 
“essential to the preservation of the marriage 
relationship as to outweigh the disadvantages 
to the administration of justice which the privi- 
lege entails.” ? 





1 Hut. 115, 3 How. St. Tr. 401. 
2 Wolffe v. U. S., 291 U. S. 7; 54 S$. Ct. 279; 78 L. Ed. 617 (1934). 
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The rule today 


The statutory enactments establishing the 
rule vary from State to State, but the rule as 
enunciated by the Federal courts is illustrative. 
It is well established that both the husband and 
wife are competent as witnesses for each other,* 
but the disclosure of confidential communica- 
tions is prohibited. Neither the husband nor 
the wife may testify against each other, save in 
criminal cases which involve one spouse on trial 
for having injured the other, and even then con- 
fidential communications may not be disclosed.‘ 
The privilege may be claimed by either spouse. 
There are exceptions in civil cases, especially 
those involving divorce and other domestic rela- 
tions problems, that will not be treated here. 

A communication between husband and wife, 
to be privileged, must be such as from its nature 
was intended to be confidential, and must have 
been made while a valid marital relationship 
was in existence. Communications made be- 
fore or after such relationship are not privi- 
leged. The privilege applies only to com- 
munications made to the spouse, not to acts 
done in his or her presence, and does not apply 
to communications to the spouse made in the 
presence of outside parties.® 


The rule in courts-martial 


In general, both husband and wife are com- 
petent witnesses in favor of each other, and 
although they are competent witnesses against 
each other, they both have a privilege prohibit- 
ing the use of one as a witness against the other. 
This privilege does not exist when either spouse 
is injured by the offense with which the other 
is charged.* This was not always the rule in the 
Navy. Court-Martial Orders in 1916 and 1917 
ruled that a wife was incompetent to testify on 
behalf of her husband,’ but this stand was later 


3 Funk v. U. $., 290 U. S. 371; 54S. Ct. 212; 78 L. Ed. 369; 93 ALR 1136. 

‘U.S. v. Mitchell, CCA 2d, 137 F. 2d 1006, cert. denied 321 U. S. 794; 
64 S. Ct. 784 (1943). 

5 U.S. v. Mitchell, supra. 

®° MCM, US, 1951, par. 148e. 

7 CMO 16-1916, 8; 22-1916, 8; 81-1917. 
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reversed, and the wife allowed to testify without 
restriction on behalf of the accused.® 

The privilege may be waived by the express 
or implied consent of both spouses to the use of 
one as a witness against the other,® but the priv- 
ilege as to confidential communications is still 
retained. 

Should one spouse testify in favor of the other 
the privilege may not be asserted upon cross- 
examination if the cross-examination is limited 
to the issues concerning which the spouse testi- 
fied on direct examination and to the question of 
his or her credibility. 

Confideatial communications between hus- 
band and wife, made while they were husband 


and wife and not living in separation under a_ 


judicial decree, are privileged.*° Thus, com- 
munications made before or after the marriage 
relation are not covered, and communications 
made during a marriage that is later discovered 
to be invalid, such as a bigamous marriage, are 
not protected. It is not necessary that the par- 
ties go through a formal marriage ceremony; 
a valid common-law marriage gives rise to the 
privilege."! Generally, the spouse who made the 
communication is the one entitled to claim the 
privilege. (Note the departure from the Fed- 
eral Rule, which allows either spouse to claim 
the privilege.) 

The Court may either allow or require dis- 
closure at the request of a spouse who is the 
accused, even though the communication to be 
disclosed was made by the other spouse, and the 
other spouse objects to the disclosure.’* The 
Court also may either allow or require disclo- 
sure by an outside party who overhears or sees 
a confidential communication, whether by acci- 
dent or design, or receive in evidence a writing 
containing a confidential communication ob- 
tained by an outside party either by accident or 
design. This exception, however, does not apply 
to communications overheard, seen, or acquired 
by an outside party through the connivance of 
the spouse to whom the communication was 
made. (If the spouse who made the communi- 
cation planned that a third person should over- 
hear it, then it can certainly be inferred that 


5 CMO 5-1929, 9, 10-11. 

° MCM, US, 1951, par. 148e. 

10 MCM, US, 1951, par. 151b (2). 
1 CMO 22-1916, 8. 

2 MCM, US, 1951, par. 151b (2). 
18 MCM, US, 1951, par. 151b (2). 
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the communication was not intended to be con- 
fidential in the first place.) 

To see just how the privilege works in appli- 
cation, let us consider the case of John and 
Mary. John is a seaman, U. S. Navy, who re- 
cently married Mary. Now he is charged with 
desertion. 

1. Mary will be permitted to testify for John, 
and may testify against him if John consents. 
If Mary testifies for John concerning his good 
character, she is subject to cross-examination on 
the issues of John’s character and her credibil- 
ity. If she testifies concerning the issue of his 
guilt or innocence, she may be cross-examined 
on that issue. . 

2. Whether Mary testifies for or against 
John, she cannot disclose any confidential com- 
munications made by John to her after they 
were married, unless John consents or waives 
the privilege. She may be required to disclose 
any communications which John desires dis- 
closed, even though she objects to the disclosure. 
She may disclose any communications which 
John may have made before their marriage, and 
if she has since gotten a divorce or decree of 
separation, may relate communications made 
after the decree became effective. 

3. If Mrs. Jones, who lives next door to John 
and Mary, happened to overhear John tell Mary 
that he was “going over the hill,” she may testify 
to that fact, unless Mary had stationed Mrs. 
Jones at the door so that she might overhear 
anything John might say. 

4. If John happens to be charged with assault 
with intent to kill, and Mary is the alleged vic- 
tim, Mary may testify against John whether or 
not he consents. However, she may not relate 
any confidential communications which John 
made to her. This does not prevent her from 
testifying to his acts in assaulting her, the fact 
that there was no affection between them, that 
John often stayed out nights, failed to support 
her, and frequently beat her. 


Penitent and Priest at common law 


At common law, communications between a 
penitent or person seeking religious guidance 
and his religious adviser were not privileged, 
although some cases indicate that there was a 
difference of opinion on this rule.* However, 





14 70 Corpus Juris, sec. 615. 
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most American jurisdictions have enacted stat- 
utes protecting confidential communications to 
religious advisers, feeling that freedom of access 
and communication to a religious adviser should 
be protected from enforced disclosure. The ec- 
clesiastical laws of all denominations forbid any 
disclosure of confidences by a clergyman, and 
the various statutes merely strengthen this pro- 
hibition. Even without such a restriction, most 
lawyers will refrain, as a matter of practice, 
from insisting on the disclosure of secrets of the 
confessional. 


The statutory rule 


To be privileged, a confession to a clergyman 
must be penitential in character and made in the 
course of discipline enjoined by the church. It 
must be made in confidence to the clergyman in 
his professional capacity (although no promise 
of secrecy is necessary), while the penitent is 
seeking religious aid, advice, or comfort.’> The 
confession may be made voluntarily, or under a 
mandate of the church, and need not be disclosed 
to allow the court to determine whether or not 
it is privileged.** The privilege applies not only 
to communications made by the person seeking 
religious aid, but to advice given by the 
adviser.’ 

Whether or not a certain officer of a church 
is a minister for the purposes of this rule will 
depend on the ecclesiastical law of the particular 
denomination to which he belongs. Generally, 
it may be stated that the rule requires that the 
clergyman be an ordained minister of his par- 
ticular faith, which would eliminate divinity 
students, and ministers of certain faiths which 
consider each member to be a minister. How- 
ever, it has been held that an Elder of a Presby- 
terian church was a minister within the rule."* 


The rule as stated in MCM, US, 1951 
Communications between a person subject to 
military law and a chaplain, priest, or clergy- 
man of any denomination, made in the relation- 
ship of penitent and chaplain, priest, or clergy- 
man, either as a formal act of religion or as a 
matter of conscience, are privileged. However, 
where an outside party has overheard or seen 
the communication either through accident or 





15 In re Swanson, 183 Minn. 602, 237 N. W. 589 (1931). 

16 70 Corpus Juris, sec. 615. 

17 Boyles v. Cora, 232 lowa 822; 6 N. W. 2d 401 (1939). 

1 Reutkemeier v. Nolte, 179 lowa 342; 161 N. W. 290 (1917). 
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design, the court may allow or require disclo- 
sure. This exception to the rule does not apply 
where the outside party overheard or saw the 
communication through the connivance of the 
religious adviser. For the purposes of the rule, 
agents of the religious adviser, such as an assist- 
ant to a minister, are not considered outside 
parties and may not disclose the communica- 
tion.” 

To date, no decisions enunciating this rule 
have been promulgated in the Navy, and it has 
never been stated as a rule in Naval Courts and 
Boards. The statement of the rule in the Man- 
ual for Courts Martial, United States, 1951, is 
the first time that a formal statement of the rule 
has been adopted by the Navy. 


Application of the rule 


1. Had John, in our previous example, gone 
to the chaplain (or any clergyman) and, to clear 
his conscience, made a confession of his sins, 
including the sin of desertion, the prosecution 
could not put the chaplain on the stand and com- 
pel him to disclose the details of the confession, 
or any advice given by him to John. 

2. Had John’s name been Juan, and had he 
related the confession in Tagalog, and had the 
chaplain called in Carlos to translate the con- 
fession, Carlos could not disclose what he had 
learned since he acted as an agent of the chap- 
lain. However, had Andy, the janitor, over- 
heard the confession, he could be forced to dis- 
close what he had heard, subject, of course, to 
the restrictions of the hearsay rule. 

3. If it had happened that the chaplain and 
John were old friends, and, while the chaplain 
was paying a social call at John’s home, John 
had said “you know, chaplain, while I was over 
the hill I decided never to come back,” the chap- 
lain might testify concerning the statement, un- 
less John could show that he had made the state- 
ment as a confession to ease his conscience to the 
chaplain in the chaplain’s professional capacity. 
Policy behind the rules 

The basic policy underlying the rules that 
govern privileged communications is well stated 
by Professor Wigmore in his Treatise on Evi- 
dence, section 2285. He says, in effect, that a 
communication, to be privileged, must originate 

19 MCM, US, 1951, par. 151b (2). 7 
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ELIGIBILITY FOR DEATH OR INJURY BENEFITS 


By LT E. J. HARRINGTON, USNR 


While not a form of disciplinary action, a 
line of duty determination may well affect 
any serviceman. The right fo receive the 
various statutory benefits that accrue in the 
event of death, disease, or injury, depends on 
that determination. 

Prior to the Naval Supplement, the Navy 
followed the standards established by the 
Veterans Administration, but the Naval Sup- 
plement has clarified and amplified those 
standards. 





ECENT ARTICLES: PUBLISHED in the 
JAG Journal have traced the history of the 
current meaning of the term “line of duty” and 
have also discussed the requirement for line of 
duty determinations in matters involving re- 
servists. It may be of some interest and bene- 
fit, however, to trace the history of the pro- 
visions contained in the Naval Supplement and 
to point out some of the effects of a “not in line 
of duty” determination and also the facts neces- 
sary to maintain that finding. Section 0504d 
of the Supplement sets forth in simple and con- 
cise terms the standard by which line of duty 
determinations are made. 


Reason for the finding 


Undoubtedly one immediately asks, “Why do 
we make line of duty determinations anyway?” 
One answer might be that they are required to 
be made by C. M. O. 2,1944,240 and section 
0503a of the Naval Supplement. But such an 
answer only avoids the issue. Line of duty de- 
terminations are made to govern the applica- 
tion of certain beneficial statutes administered 
by the Navy Department to those members of 
the regular and reserve components of the Navy 
and Marine Corps who suffer death, disease, or 
injury. These statutes provide that benefits 
shall accrue when the disability occurred in line 
of duty and that they shall not accrue when the 





‘See ‘‘Line of Duty Status," JAG Journal December 1949 and January 
1950 and ‘‘Disabled Reservists and the Law,’’ JAG Journal April and May 
1950. 
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opposite is true and the disability is found to 
have not occurred in line of duty. Each and 
every member of the regular or reserve compo- 
nents of the Navy and Marine Corps is, there- 
fore, the possible subject of a line of duty deter- 
mination and each may at some time ask: “What 
will I lose if such a determination is made 
against me?” The answer, for those who are 
reservists, in one word is EVERYTHING. 
If you are a regular and are injured or suffer a 
disease not in line of duty, you may be affected. 

Line of duty determinations are required 
through the language of P. L. 108, 81st Con- 
gress ? which contains the following: 

“SEC. 4. All officers, nurses, warrant officers, and en- 
listed men of the United States Naval Reserve or United 
States Marine Corps Reserve, who— 

(1) If called or ordered into active naval or military 
service by the Federal Government for extended naval or 
military service in excess of 30 days, suffer disability or 
death in line of duty while so employed; or 

(2) If called or ordered by the Federal Government to 
active naval or military service or to perform active duty 
for training or inactive duty training for any period of 
time, suffer disability or death in line of duty from injury 
while so employed; 

Shall be deemed to have been in the active naval service 
during such period, and they or their beneficiaries shall 
be in all respects entitled to receive the same pensions, 
compensation, death gratuity, retirement pay, hospital 
benefits, and pay and allowances as are now or may 
hereafter be provided by law or regulation for * * * 
(members) * * * of the Regular Navy or Marine 
Corps: * * *” [Italics supplied.] 

A line of duty determination is not neces- 
sary in those cases involving the death of a 
regular member of the Navy or Marine Corps, 
on the departmental level. The payment of the 
death gratuity to them does not hinge on the 
language contained in the statute, but is paid 
on a misconduct determination alone. Regular 
members of the Navy and Marine Corps, with 
less than 8 years service, may be affected by a 
“not in line of duty” determination which is 
now the standard used to define the phrase 
“proximate result of the performance of active 





2 Approved 20 June 1949 (63 Stat. 201). 
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duty” contained in the Career Compensation 
Act of 1949,* if the question of their separation 
or retirement arises.* 


Two Classes of Benefits 


There are two general classes of benefits pro- 
vided the service man, those administered by 
the Navy Department and those handled by the 
Veterans’ Administration. While this article 
concerns itself only with those benefits admin- 
istered by the Navy Department, it should be 
emphasized that line of duty determinations are 
made by the Veterans’ Administration to gov- 
ern the application of the benefits administered 
there, benefits which will be of paramount im- 
portance to those no longer connected with the 
Navy or Marine Corps. It should also be pointed 
out that line of duty determinations are admin- 
istrative decisions made on the departmental 
level and are separate and distinct from any 
disciplinary action. 


Before the Supplement 


Prior to the Naval Supplement, line of duty 
determinations were made on the basis of lan- 
guage contained in Executive Order No. 6098 
and directed to the Veterans’ Administration.*® 
As has been pointed out in the past,® this Ex- 
ecutive Order, although directed to the Vet- 


erans’ Administration, has been found to ex- 
press the intent of Congress regarding line of 
duty and, therefore, is applicable to the Navy 
Department. Pertinent language of the Execu- 
tive Order, as amended, is: 


“An injury or disease incurred during military or naval 
service will be deemed to have been incurred in line of 
duty and not the result of the veteran’s own misconduct 
when the person on whose account benefits are claimed 
was, at the time the injury was suffered or disease con- 
tracted, in active service in the military or naval forces 
whether on active duty or on authorized leave, unless 
such injury or disease was the result of his own willful 
misconduct: * * * Provided further, That the require- 
ment for line of duty will not be met if it appears that 
at the time the injury was suffered or disease contracted 
the person on whose account benefits are claimed (1) was 
avoiding duty by deserting the service or by absenting 
himself without leave materially interfering with the 
performance of military duties; (2) was confined under 
sentence of court martial or civil court: Provided how- 
ever, That disease, injury or death incurred without will- 





5 Public Law 351, 8st Congress. 


* See ‘‘Retirement Features of the Pay Bill,"" JAG Journal March 1950. 
5 No. 10 (VIII), dated 31 March 1933, 38 U. S. C. Chap. 12, as ded 


ful misconduct on the part of the service person shall be 
deemed to have been incurred in line of duty if the sen- 
tence of the court-martial did not involve an unremitted 
dishonorable discharge or if the offense for which con- 
victed by civil court did not involve a felony as defined 
under the laws of the jurisdiction where the service 
person was convicted by such civil court.” 

Recourse was also had to an interpretation 
by the Veterans’ Administration, contained in 
Veterans’ Administration Instruction No. 1, 
dated 22 December 1944,’ of the phrase “mate- 
rially interfering with the performance of mili- 
tary duties.” It seems clear that individual in- 
terpretation of the phrase might result in vari- 
ous constructions and result in inconsistent line 
of duty determinations on similar factual situa- 
tions. The use of this interpretation was a nec- 
essity. Appropriate language of the instruc- 
tion is: 

“* * * Generally, it is to be concluded that 
material interference does not result from brief 
absence for a period during which no specific 
duty assignment was made or would have been 
made if the person had not been absent with- 
out leave, unless a specific duty assignment was 
avoided by absence without leave.” 


Under the Supplement 


The standard for line of duty determination 
found in section 0504d of the Naval Supplement 
consists of five conditions, any one of which, if 
met, require a holding of not in line of duty. 
These five conditions are. preceded by an intro- 
ductory statement encompassing those in the 
naval service to whom they apply. Relevant 
language found in section 0504d is as follows: 


“d Line of duty * * * Injury or disease suffered 
while in active service, or disability or death proximately 
resulting therefrom shall be considered to have been in 
line of duty unless the injury or disease is found to have 
been incurred: 

(1) As the result of the person’s misconduct, or 

(2) While avoiding duty by deserting the service, or 

(3) While absent without leave materially interfering 
with the performance of military duties, or 

(4) While confined under court-martial which involved 
an unremitted dishonorable discharge, or 

(5) While confined under sentence of civil court follow- 
ing conviction of a felony as defined by the laws of the 
jurisdiction where convicted. 


A similarity between Executive Order No. 


6098, as amended, and section 0504d is appar- 
ent. What perhaps is more important, section 





© Cf. C. M. O.'s 2, 1945, 66; 2, 1945, 68; 6, 1948, 206. 
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7 Cf. C. M. O. 11, 1949, 267. 


JAG JOURNAL 





hall be 
he sen- 
mitted 
th con- 
defined 
service 


tation 
ned in 
No. 1, 
‘mate- 
f mili- 
ual in- 
1 Vari- 
nt line 
_ situa- 
a nec- 
istruc- 


0d that 
n brief 
specific 
ye been 
+ with- 
nt was 


ination 
ylement 
hich, if 
f duty. 
n intro- 
/ in the 
elevant 
follows: 
- suffered 
oximately 


e been in 
d to have 


or 
vice, or 
iterfering 


h involved 


irt follow- 
ws of the 


‘der No. 


S appar- 
» section 


JOURNAL 


0504d clarifies the technical language of the 
statute, and reduces it to more easily under- 
standable terms. This is not the only innova- 
tion that may be attributed to this section, which 
goes on to define the term “active duty,” very 
important words contained in both the new and 
old standard. The term “active duty” is now 
defined to include “extended active duty, active 
duty for training and inactive duty training.” 

There is no longer any question that reserv- 
ists on various forms of training duty are in- 
chided within the term “active duty” for line 
of duty determination purposes. 

The interpretation of the phrase “materially 
interfering with the performance of military 
duties, promulgated by the Veterans’ Admin- 
istration has also been incorporated in section 
0504d. 


Necessary information 


The practical application of the conditions 
listed in section 0504d involves an analysis of 
the facts presented in each individual case. The 
fifth condition requires the additional step of 
examining the laws of the jurisdiction where 
the person was convicted by civil court. It per- 
haps should be emphasized that in every case 
involving a death, disease, or serious injury, an 
opinion regarding the misconduct and line of 
duty status of every individual involved should 
be included in the basic report of the investigat- 
ing officer or officers. Section 0503a of the 
Naval Supplement does not require the opinions 
in those cases involving minor injuries that re- 
sult in no loss of time and will in all probability 
not result in permanent disability. It is not 
sufficient to merely negative the existence of 
any of the conditions found in section 0504d. 
An affirmative opinion that the death, disease, 
or serious injury, occurred in the line of duty 
or not in the line of duty is required. 

Facts that go to make up the case should be 
set forth in detail. While it is difficult to antici- 


pate what each case will involve, it may gener-. 


ally be said that the manner in which the situa- 
tion was created, the time, date and place, the 
names, rank or rate, file or service numbers of 
witnesses and participants, and the nature and 
extent of all injuries, however slight, should be 
included. Police reports and statements of wit- 
nesses, diagrams and photographs go far to set 
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forth the incident in a concrete manner. Many 
accident reports are forwarded by commands to 
which the individuals concerned are not at- 
tached. The absence status of every individual 
is a vital fact and should be ascertained. If 
doubt exists, the duty station should be contacted 
and its reply appended to the report. 

It will be found that the third condition re- 
quires a finding that the person’s absence has 
materially interfered with his performance of 
military duty. A statement to that effect with- 


out any evidence of the duties assigned is not 
complete. A description of the duties assigned 
or that would have been assigned but for the 
absence should also be made a part of the report. 


Result of misconduct 


It is beyond the scope of this article to dis- 
cuss all the ramifications of misconduct deter- 
minations. The field of misconduct is a large 
one and requires detailed study. Our purpose 
here is simply to point out that the standards 
for misconduct holdings are set out in sections 
0504 a,b, andc. Itis axiomatic that once an in- 
jury, death, or disease has been held the result 
of a person’s own misconduct a determination 
of not in line of duty follows. This has been 
reiterated many times and is found succinctly 
stated in section 0504d of the Naval Supple- 
ment in the following language: “A finding of 
misconduct makes it mandatory that the death, 
disease, or injury in question be found to have 
been incurred not in line of duty.” However, 
it should be pointed out that a finding of not mis- 
conduct and not in line of duty is not an incon- 
sistent holding and may easily be based on any 
one of the remaining conditions of section 
0504d. 


Desertion 


There should be no question of the injuries, 
death, or disease of a person in a desertion status 
being held to have occurred not in line of duty. 
Just when the period of desertion commences 
for line of duty purposes however, is not an 
easy question. An example of this type of case 
is one wherein a person is injured after the re- 
quired service record entries are made and who 
is tried for desertion, but only convicted of un- 
authorized absence. When would the injured 
person be considered in a desertion status for 
line of duty purposes? Perhaps the answer is to 
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be found in the applicability of the third con- 
dition to this class of cases. 


Unauthorized absence 


The condition requiring the closest scrutiny 
of the facts presented in any death, disease, or 
injury case is the third condition of section 
0504d. It requires a finding that the disease, 
death, or injury has been incurred “while ab- 
sent without leave, materially interfering with 
the performance of military duties” if the dis- 
ease, death, or injury, is to be held not in line 
of duty. The necessity of clarification of this 
phrase has been stated. Section 0504d has in- 
corporated the Veterans’ Administration in- 
terpretation into the Naval Supplement with- 
out any great change of language and a review 
of this interpretation will reveal that before an 
absence may be found to have not materially 
interfered with the performance of military 
duties it must be found that the absence was 
“brief” and did not involve “a specific duty 
assignment.” 

Few cases have been presented involving the 
test of briefness. A review of the decisions 
of the Judge Advocate General indicates that 
a period of 39 hours is the shortest time yet 
presented for determination. The case® in- 


volved injuries sustained by an enlisted man 


who had been in an unauthorized absence status 
for a period of 39 hours, which were held to 
have been incurred not in line of duty. It should 
be emphasized in view of the small number of 
cases decided, that this holding should not be 
interpreted to mean that absences of less than 
39 hours are not sufficiently “brief”? absences, 
nor that longer periods are necessarily sufficient. 

“Specific duty assignments” fall into three 
groups. The first group concerns those specific 
duty assignments made during an absence, the 
second group involves specific duty assignments 
that would have been made but for the absence, 
while the third group involves those specific duty 
assignments made prior to commencement of 
the absence. 
determinations at this time involving the first 
two groups, several cases involving the third 
group have been determined which serve to 


8 Jag: |: 4: JEB: edn. Bnd. 425829, 3/2/50. 





While there have not been any: 


illustrate what are considered “specific duty 
assignments.” 

One such case is found in C. M. O. 11,1949,267 
where the injuries of an enlisted man were 
held not to be the result of his own misconduct, 
but not in line of duty. It was shown that he 
had left the security watch to which he was as- 
signed, without being properly relieved and 
without authority, and was injured in an auto- 
mobile accident while returning to his duty sta- 
tion, presumably to resume the watch. A sec- 
ond case ® involved the death of a Marine in an 
automobile accident, while absent from his duty 
station without authority. He had not been 
granted liberty due to the necessity of retain- 
ing sufficient personnel aboard the station to 
meet possible contingencies. His death was 
held to have occurred not in line of duty. 


Confinement 


The remaining conditions concern themselves 
with the line of duty status of those confined 
under sentence of court-martial or civilian 
courts. The qualification that the court-mar- 
tial involve an unremitted dishonorable dis- 
charge or that the civil court conviction be for 
a felony as defined by the laws of the jurisdic- 
tion where convicted is the outgrowth of a rela- 
tively recent Congressional enactment.'’® Prior 
to this enactment not-in-line-of-duty determina- 
tions were made when it was shown that the 
person was merely confined under a sentence of 
a court-martial or a civil court. 

The application of the particular condition 
relating to courts-martial involves only the find- 
ing that the person confined was serving a sen- 
tence that included an unremitted dishonorable 
discharge at the time the death, disease, or in- 
jury occurred. The condition regarding civil 
court convictions involves the study of the laws 
of the jurisdiction where convicted. It is suf- 
ficient to point out that all jurisdictions do not 
consider the same crimes as felonies and that 
the specific jurisdiction which must be studied 
is that wherein the conviction occurred, which 
in some cases may not necessarily be the juris- 
diction wherein the person is confined. 





® JAG: |: 5: EJH: ha, Bnd. #48377, 7/13/51. 
10 (63 Stat. 733), dated 10 October 1949. 
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Uniform Code—Article 30 





CONSTITUTIONAL RIGHTS 


By CDR E. V. HORNE, USN 


Protection of the right of an accused to 
know the nature of the accusation and to have 
a speedy trial, has been explicitly established 
in the Uniform Code. The five protective 
provisions discussed here, form a clear pat- 
tern of the expeditious procedure that is now 
required. 





The sixth amendment to the Constitution 
provides that in all criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public trial and to be informed of the nature 
and cause of the accusation. Most everyone 
knows that his “constitutional rights” exist, but 
there are few who know these rights in the var- 
ious degrees embraced by the provisions of the 
sixth amendment. For example, an accused 
knows he should be informed of the nature and 
cause of the accusation. But when and how? 
And how fast is a speedy trial? 

It is apparent that the designers of the Uni- 
form Code of Military Justice, in drafting arti- 
cle 30 and other related articles which must be 
considered, desired to apply and to spell out the 
constitutional guarantees contained in the sixth 
amendment. It was obviously their desire to 
state these rights in language understandable 
by both laymen, lawyers, and men learned in 
military law; in one code uniform to all the 
services. 

Article 30 of the Uniform Code of Military 
Justice provides as follows: 

(a) Charges and specifications shall be signed by a 
person subject to this Code under oath before an officer 


of the Armed Forces authorized to administer oaths and 
state— 

(1) that the signer has personal knowledge of, or has 
investigated, the matters set forth therein; and 

(2) that the same are true in fact to the best of his 
knowledge and belief. 

(b) Upon preferring of charges, the proper authority 
shall take immediate steps to determine what disposition 
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should be made thereof in the interest of justice and 
discipline, and the person accused shall be informed of 
the charges against him as soon as practicable. 

This is a uniform code, and the language of 
article 30 is general in that it states that the 
charges and specifications shall be signed by a 
person subject to the Code, etc. However, it is 
the intent of the Code that the accused will be 
tried in a court of his own service except, of 
course, in cases where the accused is assigned 
to duty with another branch of the military 
service. Thus, article 30 applies as appropriate 
to the service to which the accused is attached. 
Also, it will be noted that the person who signs 
the charges and specifications is defined by arti- 
cle 1 (11), asthe accuser. Anyone, whether in 
the military service or not, may initiate charges 
by reporting to the military authorities (usually 
the immediate commanding officer of the of- 
fender), information relative to the offense 
which the person in the military service is 
alleged to have committed. 

The charge and specification under the Code 
is, as it was before, a description in writing of 
the offense which the accused is alleged to have 
committed. It is the formal accusation against 
a person, and is divided into two parts—the 
charge or designation of the specific military 
offense ; i. e., the violation of the specific section 
of the Uniform Code; and the specification, or 
statement of the acts or omissions claimed to 
constitute the offense named in the charge. As 
before, the specification need not be drafted 
with the technical precision of common-law in- 
dictments, but will suffice if it advises the ac- 
cused of the offense of which he is charged so 
that he may intelligently prepare a defense to it, 
and is so drawn as to enable the accused to plead 
former jeopardy if he is tried again for the same 
offense. 

Subsections (a) (1) and (2) of article 30 re- 
quire that a person subject to the Code sign the 
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charges and specifications under oath and state 
that he has personal knowledge of, or has in- 
vestigated, the matters set forth therein, and 
that they are true to his best knowledge and 


belief. Persons who have been in the position of _ 


preferring charges or who have served as a 
judge advocate know the importance of an ade- 
quate investigation. They know that such an 
investigation helps to protect the rights of the 
accused and to preserve the interests of justice 
and discipline. 


Pretrial investigation for GCM 


Article 32 makes a pretrial investigation man- 
datory before charges and specifications may be 
referred to a general court-martial. While 
mandatory with respect to general courts-mar- 
tial, the importance of an adequate investigation 
of offenses brought before lower courts can be 
inferred. It is to be noted that under this sec- 
tion also, the accused must be advised of the 
charges against him, and of his right to be 
represented by counsel. 

Article 10 of the Code provides that in the 
case of an accused who is in confinement, imme- 


diate steps shall be taken to inform him of the 
specific wrong of which he is accused, and to 
try him or to dismiss the charges against him. 
When a person is held for trial by general court- 
martial, article 33 requires that the charges be 
forwarded within eight days to the officer exer- 
cising general court-martial jurisdiction, if 
practicable. 


In order to provide for the “immediate steps,” 
“if practicable,” and other language which 
might operate to the prejudice of the accused 
in the matter of his rights under the provisions 
of the sixth amendment to the Constitution, 
there has been created a “brand new” offense 
in military justice and included by Congress in 
the new Code. It is article 98, noncompliance 
with procedural rules—and provides as follows: 


Any person subject to this Code who— 

(1) is responsible for unnecessary delay in the dis- 
position of any case of a person accused of an offense 
under this Code; or 

(2) knowingly and intentionally fails to enforce or 
comply with any provision of this Code regulating the 
proceedings before, during, or after trial of an accused; 
shall be punished as a court-martial may direct t 





NOTES 


(Continued from page 13) 


the other 29 which he placed in the toilet tank in 
the rest room. They all had the same serial 
number and were otherwise similar in appear- 
ance. The jury had the right to infer guilty 
knowledge by the defendant that the 30 bills he 
had had were counterfeited, from his act of con- 
cealing or trying to dispose of the 29 notes still 
in his possession when the police locked the 
doors and commenced their investigation. Such 
action also was significant on the question of 
defendant’s intent in using the counterfeit $10 
note to purchase whiskey. The jury was there- 
fore justified in finding that the notes were coun- 
terfeited, and that intent to defraud existed on 
defendant’s part, and in this, and all other re- 
spects, its verdict was proper. 


The conviction was affirmed. (RCL) 


CONFIDENCES 


(Continued from page 16) 


in confidence. The element of confidentiality 
must be essential to the full and satisfactory 
maintenance of the relationship between the 
parties, and the relationship must be one which 
in the opinion of the community ought to be sed- 
ulously fostered. The injury to such a relation- 
ship by the disclosure of the communication 
must be greater than the benefit thereby gained 
for the correct disposal of litigation. When a 
communication satisfies these requirements, it 
should be privileged. 

The Manual for Courts Martial has recog- 
nized that the relations of husband—wife and 
penitent—religious adviser fulfill the above re- 
quirements, and has therefore provided that 
confidential communications made between par- 
ties in these relationships are privileged. ¢ 
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PHYSICAL DISABILITY .. . 


(Continued from page 8) 


view Council reviews the entire case and either 
concurs in the previous action or makes substi- 
tute or additional findings. If the Physical Re- 
view Council changes the findings or makes 
different recommendations, which if approved, 
would change the ultimate disposition of your 
case or reduce your retired pay, you may file an 
additional rebuttal. In this event the case then 
yoes up for another review by the Physical Dis- 
ability Appeal Board. This Board is composed 
of five commissioned officers, three of whom are 


nonmedical members and two of whom are med- 
ical members. After the Physical Disability 
Appeal Board has made its findings, the entire 
record is forwarded to the Secretary of the Navy 
for his final action, if the action of the Physical 
Review Council is concurred in. If the action 
of the Physical Review Council is not concurred 
in, then the record is returned to the Physical 
Review Council by the Physical Disability Ap- 
peal Board for its further endorsement. 

After all action has been taken by the dif- 
ferent boards, then the entire record is sent to 
the Secretary of the Navy who reviews it and 
directs the disposition of the individual con- 
cerned. t 





FLOGGING IN THE NAVY 


In 1799 Congress provided a new set of Articles for the Government of the Navy... . 
The [articles] amended Article 3 of the Colonial regulations .. . to: 

Article 3. Any person who shall be guilty of profane swearing, or of drunkenness, if a 
seaman or marine, shall be put in irons until sober, and then flogged if the captain shall think 
proper; but if an officer, he shall forfeit two days’ pay or incur such punishment as a court 
martial shall impose, and as the nature and degree of the offence shall deserve. .. . 

This was the first time the Congress authorized flogging for specific offenses. In the 
following year, however, the words “and then flogged” were amended to “or flogged.” 

The second change amended existing law with respect to the lash by providing a short 
of “one and only” cat, and limiting its use to 12 lashes “for any offence”: 

Article 4. No commander, for any offence, shall inflict any punishment upon a seaman or 
marine beyond 12 lashes upon his bare back with a cat of nine tails and no other cat shall be 
made use of on board any ship of war, or other vessel belonging to the United States. ... 

This prohibition of other than a cat-of-nine-tails was aimed at the “colt,” a piece of 18- 
thread ratline, or 1-inch rope, with one or two hard twine whippings on each end to make men 
move briskly, or, in nautical language, to “start” them. It was a sort of “Get along, little 


seaman; get along.” 
The cat was. 
ing its construction. Article 30 provided: 


No commanding officer shall, of his own authority, . . 


. . given consideration by Congress in 


. . - 1800, by specifically restrict- 


. inflict a punishment on any pri- 


vate beyond twelve lashes with a cat-of-nine-tails, nor shall he suffer any wired, or other 
than a plain, cat-of-nine-tails to be used on board his ship. . . . 

By that act the Congress not only repeated the authorization for the use of the cat-of- 
nine-tails included in the act of 1799, but went a long step farther. Courts-martial previously 
had been limited in their punishment to sentences of death or such other punishment as a 
court-martial shall direct. In article 41 of the same act of 1800 the Congress provided: 

. . . A court martial shall not, for any one offence not capital, inflict a punishment beyond 


one hundred lashes. .. . 


That particular piece of legislation was titled “An Act for the better government of the 
Navy of the United States.” In what way it made for the better government is a matter of 
opinion. Consider the severity of not beyond one hundred lashes “for any one offence’! 
The use of the lash caused much public discussion from time to time thereafter, but the law 
remained unamended for the next 50 years, either with regard to the use of the lash, or 


otherwise! 





“Flogging in the United States Navy—Unfamiliar Facts Regarding its Origin and Abolition." By Major Leo F. $. Horan, 


U. S. Marine Corps, Retired. U. $. Naval | 
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